2. 445 U.S. 573, 100 S. Ct. 1371 Ct. (1980 . In Payton, the Supreme Court concluded that the arrest of that defendant after a forcible entry into his home without an arrest warrant violated the fourth amendment. However, the arrest in a public place without a warrant does not offend the fourth amendment. See United States v. Watson, 423 U.S. 411, 96 S. Ct. 820 (1976) . If a person's arrest occurs in a private place, but one in which that person has no legitimate expectations of privacy, then he has no right to complain about the entry. Thus, his arrest, in so far as he is concerned, is just as though it had taken place in a public place.
3. Had the Court applied New York v. Harris, 110 S. Ct. 1640 (1990) , discussed at notes 96-106 infra, to the facts, it might have avoided the resolution of this issue. However, the Court chose not apply Harris because the issue was not raised by the state, which conceded at oral argument that the statement was the fruit of the arrest. 110 S. Ct. at 1687 n.2.
4. 439 U.S. 128, 99 S. Ct. 421 (1978) . 5. 362 U.S. 257, 80 S. Ct. 725 (1960) . 6. Id. at 267, 80 S. Ct. at 734.
than his own home so that the fourth amendment protects him from unreasonable governmental intrusion into that place." ' 7 Unlike Jones and Rakas, which involved issues of standing to object to a search, the issue in Olson centered on the propriety of the defendant's arrest. However, the reasoning of Olson should apply equally when the issues involve standing to object to the admissibility of evidence found in the home rather than the propriety of the arrest. The basis of the Olson Court's opinion that Payton rather than Watson governed the propriety of the arrest was its conclusion that an overnight guest is vested with the legitimate expectations of privacy of the premises in which he is a guest.' As such, he should have standing to object to the entry into the premises wherein a search is conducted or evidence is otherwise obtained (i.e., in plain view). 9 After deciding that Payton applied, the Supreme Court addressed an issue left unresolved in Payton. Although the Payton Court concluded that a warrant would generally be required for entry into someone's home to make an arrest, that requirement would be excused if sufficient exigency justified the entry.' 0 The Court, however, did not discuss how much evidence the police must have before they may act based on the believed existence of an exigency. The Minnesota Supreme Court determined that in order to enter upon a claimed exigency, the police must have probable cause to believe, at the time of their action, that the exigency exists. The United States Supreme Court agreed that the application of the probable cause standard was correct."
Justice Stevens concurred, raising an interesting point on federalism that many have forgotten since Rakas merged the fourth amendment 7. 439 U.S. at 141-42, 99 S. Ct. at 429-30. The Rakas Court concluded that although Jones was correctly decided, merely being "legitimately on the premises" would not give rise to such a relationship and that this language in Jones was inappropriate. Id. at 142-48, 99 S. Ct. at 429-33. Some commentators have questioned whether Rakas has application beyond its facts or is limited to searches of automobiles. See, e.g., Williamson, Fourth Amendment Standing and Expectations of Privacy: Rakas v. Illinois and New Directions for Some Old Concepts, 31 U. Fla. L. Rev. 831, 838, 844-45 (1979) . However, the example used by the Court in Rakas specifically referred to a guest in a home, 439 U.S. at 142, 99 S. Ct. at 429-30, indicating that it applied beyond merely automobiles.
8. Minnesota v. Olson, 110 S. Ct. 1684, 1687 (1990). 9. Two issues not addressed by the Minnesota Supreme Court were also not resolved by the United States Supreme Court, whether statements by others at the scene of the arrest and a statement made by a co-defendant after seeing defendant's illegally obtained statement should be suppressed. Based on Olson's legitimate expectations of privacy in the premises entered and the fact that this additional evidence was a result of that initial illegality, he should have had standing to object. Despite his standing, however, he might have lost on the merits because the evidence may be considered as too attenuated to be considered as an "exploitation of the primary illegality." United States v. Crews, 445 U.S. 463, 469, 100 S. Ct. 1244 Ct. , 1249 Ct. (1980 . 10. 445 U.S. 573, 587, 100 S. Ct. 1371 Ct. , 1381 Ct. (1980 . 11. 110 S. Ct. at 1690.
[Vol. 51 standing inquiry into the question on the merits. 12 He argued that although a person lacks standing to assert the claim in federal court, a state may nevertheless decide to open its courts to the claim. This position is not inconsistent with Rakas and similar cases arising out of state court prosecutions where the defendant seeks review in the United States Supreme Court. Where the state court has denied the defendant's fourth amendment claim and he seeks a federal forum to further litigate the issue, it is appropriate for the United States Supreme Court to determine the class of litigants to whom it will open its doors. Therefore, Rakas' standing discussion is not inconsistent with Justice Stevens' position in Olson.
Although Justice Stevens' position is tenable even after Rakas, it still raises some yet unresolved issues. The fourth amendment standing inquiry is a device used to limit access to the courts and is not coextensive with a determination of whether the fourth amendment has been violated. 3 As such, if the standing inquiry were viewed in isolation, the institutional interests it is designed to protect should only be of concern to the forum in which the issue is litigated. However, the current view on the Court is that the exclusionary rule is not part and parcel of the fourth amendment but merely a tool used to advance compliance with the provision.' 4 As such, to the extent that a state court proposes to give standing to persons other than those allowed standing in the federal system and to allow these persons, based on a violation of federal law, the federal exclusionary rule remedy, the standing inquiry may become, even in state court, a federal concern.
5
It is very likely that the Court will be faced with this issue in the near future. State courts may be used as vehicles to advance constitutional rights not or no longer recognized by the federal courts. 6 To the 12. 110 S. Ct. at 1690-91 (Stevens, J., concurring). 13. When a federal court determines that a particular class of persons lacks standing under the fourth amendment, it does so by looking to what it views as the group to whom the fourth amendment's protections are extended. However, the determination of that issue adversely to a claimant is not a determination that the commands of the fourth amendment have remained inviolate. It is only a determination that this claimant's fourth amendment interests were not implicated and he has no right to request the court to make the determination as to whether someone else's rights have been violated.
14. extent that the expansion of constitutional rights is based on adequate and independent state grounds, no substantial federal question is presented.
1 7 However, to the extent that the expansion results not from an adequate and independent state ground but from an expansion of the class of persons entitled to assert a violation of federal law, the propriety of this approach has not been settled.
Alabama v. White" 8
In White, the defendant consented to the search of her car. She claimed, however, that the consent was the fruit of an illegal stop. 9 Accordingly, the Supreme Court had to determine whether the police had sufficient articulable suspicion to stop the defendant.
The defendant's stop was based on an anonymous tip, which was totally lacking in evidence from which one could conclude that the caller was honest and his information reliable, leading the Court to conclude that this tip, standing alone, was not sufficient to justify the stop under Terry v. Ohio. 20 Despite this conclusion, it found that the stop was justified. It reasoned that the tip and the corroborating information obtained by the police did constitute articulable suspicion, justifying a brief investigatory stop.
2 The analysis used was very similar to that employed in Illinois v. Gates
22
-the corroboration of some information tended to add credence to the other information, making it more likely that the tip information about the defendant's illegal activity was reliable.
23
White is significant because it appears to be the first time that the Court has used the Gates "totality of the circumstances" approach to 17 1983) . Gates involved the determination of whether a search warrant could be validly issued on the basis of an anonymous tip which was corroborated by independent investigation and observation. White involved the determination whether a brief investigatory stop was justified, which requires only articulable suspicion rather than probable cause.
23. Just-as in Gates, the tip was corroborated by acts which, other than for the suspicion raised by the tip, objectively appeared totally innocent. Also just as in Gates, some of the facts as related in the tip were inconsistent with the facts observed by the police prior to the stop (i.e., according to the tip defendant was supposed to carry the contraband in a case but was observed getting into her car without a case). 110 S. Ct. at 2417.
[Vol. 51 determine the sufficiency of an officer's factual justification in a nonwarrant context. Since White was concerned with the sufficiency of the factual basis to justify a brief investigatory seizure, it did not employ the "totality of the circumstances" approach to test probable cause. The Court instead used the approach to test whether the officers had sufficient articulable suspicion. All indications in the White opinion, however, are that even when the issue surrounds the determination of probable cause in a non-warrant context the "totality of the circumstances" approach will be used.
4
The "totality of the circumstances" approach may have significant merit in the warrant context. 2 5 However, there is good reason why it may not be an appropriate substitute for the Aguilar/Spinelli test where a non-warrant determination of probable cause is being reviewed. At least for searches, warrants are the preferred method of operation.
26 If the more restrictive Aguilar/Spinelli approach were used when an officer acted, despite the practicality of obtaining a warrant, without a warrant, he would be encouraged to go through the warrant process, where the relaxed "totality of the circumstances" approach would be applied. This argument carries less force for non-warrant seizures than it does for non-warrant searches. Despite the Court's preference for search warrants, there are indications in the Court's precedent that no such preference exists for seizures. 27 Therefore, for seizures there is less of a justification for developing rules that will encourage officers to obtain warrants in order to execute seizures. 28 24. Despite the fact that it was not necessary to discuss probable cause in White, the Court's discussion of Gates refers to it as a case concerning the determination ofprobable cause (without limiting that discussion to the warrant context). 110 S. Ct. at 2415-17. Nor is there any indication that the test will be reserved to testing the factual justification for a search, as was in issue in Gates.
25. Last term, the Supreme Court settled the debate over the validity of road blocks, a popular device in the battle against intoxicated drivers. As a general rule, some level of particularized suspicion is required before the government is allowed to intrude upon an individual's fourth amendment protected interests by a search or seizure. 30 By definition, road blocks involve the seizure of at least some persons as to whom there is no particularized suspicion. In Delaware v. Prouse, 3 the Supreme Court held that the fourth amendment was violated when police officers determine which vehicles are to be stopped even though they lack particularized articulable suspicion. However, the Court also noted that it might find that there would be no violation if the stops are made pursuant to well-organized administrative guidelines. The Court held that since the Michigan stops were based on wellorganized administrative guidelines, they did not violate the fourth amendment despite the lack of any particularized suspicion to justify the stops. The Court reasoned that there are significant governmental interests in apprehending and deterring intoxicated drivers and that road blocks are effective tools in achieving these interests. Balanced against these interests is what the Court characterized as the insubstantial intrusion into the fourth amendment protected interests suffered by the stopped drivers. Finding that the government's interests outweighed the individual's fourth amendment interests, the Court concluded that the intrusion was reasonable.
34
The Sitz reasoning was based on a bifurcation of the two clauses of the fourth amendment first articulated in Terry. 35 In explaining why a diminished level of particularized suspicion was sufficient to justify a brief investigatory detention, the Court in Terry reasoned that the fourth amendment is made up of two independent clauses. 36. Under the Terry Court's reasoning, the first clause of the fourth amendment provides that "The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures shall not be violated;" whereas the second clause of the amendment provides, "and no Warrants shall issue but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized."
[Vol. 51 soning, the second clause of the fourth amendment, relating to the warrant requirement, mandates a probable cause inquiry. However, the reasoning goes on to allow a bifurcation of this clause from the first clause, which the Court concluded only requires that the intrusion not be "unreasonable." Since all that was required in Terry was that the detention be reasonable, rather than supported by probable cause, that Court found that a short investigatory detention did not violate the fourth amendment if supported by articulable suspicion, a lesser level of suspicion than probable cause. 317 Although Terry, involving particularized suspicion (merely at a lower level), is distinguishable from Sitz, the reasoning of the Sitz Court is consistent with the earlier bifurcation of the fourth amendment.
38
Sitz is.not the first time the Court has used the bifurcation reasoning to justify an intrusion into fourth amendment interests without any particularized factual justification. In 1989, the same reasoning was used in National Treasury Employees Union v. Von Raab 9 and Skinner v. Railway Labor Executives' Association. 4° Both of these cases allowed drug testing of individuals-a search under the fourth amendment analysis-despite the lack of particularized suspicion. 4 ' However, those cases dealt with administrative searches rather than action aimed at apprehending criminal defendants and investigation of crimes.
42 Such administrative action has traditionally been judged by a different standard than criminal investigation.
43
In Sitz, the Supreme Court specifically rejected the notion that only in the context of administrative searches and seizures may the State act without any particularized suspicion. In so doing, it relied upon United States v. Martinez-Fuerte." However, this reliance was not well-founded. In Martinez-Fuerte, the Court ruled that the stopping of all cars that passed through an administratively-fixed check point near the MexicanAmerican border did not violate the fourth amendment. It further allowed some of those cars to be pulled over for brief questioning "even 42. An administrative search or seizure "serves special governmental needs, beyond the normal need for law enforcement." Von Raab, 489 U.S. ' 4 5 A border or near border search for illegal aliens may result in criminal prosecutions. However, a border or near border search usually "serves special governmental needs, beyond, the normal need for law enforcement."46 It is designed to protect the integrity of the borders. To this extent it should be viewed as an administrative search and therefore, under current jurisprudence, subject to a different analysis than a search or seizure in the context of a criminal investigation. 4 7 In addition, Martinez-Fuerte is distinguishable because the mere fact that a border crossing is involved has been used to apply different standards than if there had been no border crossing. 48 In State v. Church, 49 the Louisiana Supreme Court anticipated the ruling in Sitz. It, however, ruled that even if DWI road blocks established pursuant to well-organized administrative guidelines satisfy federal constitutional requirements, they violate article 1, section 5 of the Louisiana Constitution of 1974. The Church opinion is subject to at least two readings. The first reading is a rejection of the Sitz thesis that allows an intrusion into fourth amendment interests without the showing of particularized suspicion1 0 As though this rejection of the Sitz thesis were not sufficient to support its conclusion that road blocks violate the Louisiana Constitution, however, the Church court went on to review the efficacy of road blocks in apprehending and deterring drunk drivers, In Horton, the search warrant executed by the officer only authorized the search for proceeds of a robbery in which the defendant was believed to have been engaged. In executing the warrant the officer also desired to look for and find the weapons used 3 However, he looked in no place that the warrant did not justify in the search for the proceeds. When the officer found the weapons during this search, he seized them. The defendant argued that inadvertence was required and that the subjective intent of the officer negated the validity of the plain view seizure of the weapons. The Supreme Court rejected his argument.
My admission that
Although inadvertence was often referred to as a requirement of plain view searches and seizures, for the so called "plain view searches" it had already been eliminated . 4 After this elimination, it would appear that the only function to be served by the inadvertence requirement for plain view seizures would be as a justification for the physical intrusion into the fourth amendment protected area from which the seizure is made." This proposition was confirmed in Horton. Since the intrusion into the fourth amendment protected area was already justified in Horton by the warrant, there was no need for inadvertence.
51. 538 So. 2d at 997. 52. 110 S. Ct. 2301 (1990). 53. It should be noted that, as pointed out in Justice Brennan's dissent, the Court was not faced with the situation of a complete pretextual search (where officer was not interested in finding the proceeds but only looking to discover the weapons). 110 S. Ct. at 2313 (Brennan, J., dissenting).
54. See, e.g., Florida v. Riley, 488 U.S. 445, 109 S. Ct. 693 (1989) . 55. This is no argument for the underlying validity of the elimination of the inadvertence requirement for plain view searches, which presents a completely different question. It is merely an acknowledgement that acceptance of the validity of the elimination of inadvertence for plain view searches substantially limits the interests that inadvertence can legitimately serve for plain view seizures.
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III.
SEARCHES OF PLACES/THINGS

United States v. Verdugo-Urquidez'
The defendant in Verdugo-Urquidez was a nonresident alien suspected of being a leader of a large, violent Mexican organization believed to be engaged in smuggling narcotics into the United States. Based on a complaint charging narcotic related offenses, the defendant was being held in custody in the United States. During that custody and pursuant to an agreement between the Mexican government and the Drug Enforcement Agency, DEA agents and Mexican authorities went to and searched the defendant's residence in Mexico without a search warrant.
The issue presented to the Court was a narrow one, "whether the fourth amendment applies to the search and seizure by United States agents of property owned by a nonresident alien and located in a foreign country."" In answer to this issue, the Court held that the fourth amendment was not applicable to the conduct and therefore was not violated, finding that, at least for non-residents, the Constitution does not have extra-territorial effect. . 1653 (1972) , the Court noted that even when this privilege is violated by pretrial conduct, the constitutional violation occurs when the evidence is admitted at the trial. However, the Court reasoned that the fourth amendment is different because it "prohibits 'unreasonable searches and seizures' whether or not the evidence is sought to be used in a criminal trial, and a violation of the Amendment is 'fully accomplished' at the time of an unreasonable governmental intrusion." 110 S. Ct. at 1060.
As additional support for its conclusions, the Court relied upon a dearth of evidence that the framers intended the fourth amendment to apply to extra-territorial searches of the property of foreign nationals and language in the Constitution's preamble and the fourth amendment itself. 110 S. Ct. at 1060-61.
[Vol. 51 national community or who have otherwise developed sufficient connection with this country to be considered part of that community." 9 He went on to state that it is yet unsettled "how the Court would rule on a fourth amendment claim by illegal aliens in the United States if such a claim were squarely before [it] . ' 6 0 To the extent that this questioning of the applicability of the fourth amendment was intended to apply not only to aliens within the United States and governmental conduct outside the United States but also to governmental conduct within the United States, it is, to say the least, surprising. To find that the fourth amendment does not apply to the search or seizure of an alien within this country would be inconsistent with the express assumption of the Court in INS v. Lopez-Mendoza. 61 It would also be inconsistent with the reasoning employed in a host of other cases, where the Court analyzed the governmental treatment of aliens under fourth amendment standards. provide the same protections to all persons searched or seized within the territorial limits of this country. 67 He also indicated that the application of the Constitution should not be limited to the territory of the United States. He would simply find that there is substantially more flexibility in the scope of the coverage of the Constitution in foreign countries. 68 The approach he would use for extra-territorial conduct appears to be very similar to the old fundamental rights approach to incorporation of the bill of rights under the fourteenth amendment due process clause. 69 Because of Justice Kennedy's special concurrence, it might first appear that there is no majority for the proposition that more than mere physical presence and the governmental conduct within this country is necessary for the fourth amendment to apply to non-resident aliens. Only five members (counting Justice Kennedy) joined in the opinion. Justice Kennedy, however, disagreed with that part of the opinion which required some additional nexus between an alien searched or seized within this country before protection of the fourth amendment is applicable. 70 Despite this disagreement, there may still be a majority for this proposition. Justice Stevens also concurred (but did not join in the opinion) and seemed to implicitly agree with the nexus requirement even where the governmental conduct takes place in this country.
Justice Stevens concluded that the defendant in Verdugo-Urquidez had the right to object to the search because he was "among those 'people' who are entitled to the protection of the Bill of Rights." '7 ' It is impossible to tell from Justice Stevens' very short opinion whether he would require more than physical presence when the conduct giving rise to the fourth amendment claim actually takes place in the United States. However, Justice Stevens does not expressly draw any distinction between searches conducted in or out of the United States, leaving the implication that he' would treat these in the same manner.
If, as it appears, Justice Stevens agrees with this proposition, the next inquiry is how much of a nexus would be required before an alien searched or seized in this country may assert the protection of the fourth amendment. Although the "majority" opinion would appear to require a substantial nexus between the alien and this country before the fourth [Vol 51 amendment applies," Justice Stevens would be the swing vote on this issue. His view of the required nexus seems to be somewhat relaxed from the indications in the "majority" opinion. He indicates that as long as the alien is legally within this country he would find a sufficient nexus for the alien to take advantage of the protection of the fourth amendment. A related issue left unresolved by Verdugo-Urquidez is what result should be reached if the police engage in a search of property within the United States that belongs to a foreign national. In this scenario, the extra-territorial effect of the Constitution is not implicated. However, if the "community of people" language is followed, it would appear that the fourth amendment would not be applicable. Wells is one of the rare cases in recent fourth amendment adjudication where there was unanimous agreement within the Supreme Court on the result. All members of the Court agreed that the search of closed containers during the course of an inventory search, under the facts of that case, violated the Constitution. Justice Rehnquist, writing the opinion for the Court, concluded that absent established routine or standard criteria indicating whether containers could be opened during an inventory search, the officer conducting the search who chose to open containers was granted too much discretion, resulting in a violation of the Constitution. 80 However, this opinion specifically rejected the notion that' the established routine or standard criteria must eliminate all discretionary authority to open containers by either providing that all containers be opened or that all remain closed. 8 " The opinion was not specific as to precisely how much discretion was too much, and this issue will have to await further development.
The concurring opinions in Wells were critical of Justice Rehnquist's opinion because they claimed that the only issue before the Court was whether the opening of the containers in that case-with no established routine or standard criteria that allowed it-was valid. They argued that it was not necessary to discuss whether some discretion might still be reserved to the officer without violating the fourth amendment., 2 Justices Brennan and Stevens also contended that the majority's conclusions went beyond Colorado v. Bertine, s 1 which had previously been considered the 
78.
See supra text accompanying note 58, discussing the Court's conclusion that any fourth amendment violation is complete at the time of the unlawful search or seizure (outside the United States) and therefore, possibly not subject to fourth amendment limitations. [Vol. 51
high mark on the authority of officers to exercise discretion in the context of an inventory search.
84
Depending on exactly what was meant by Justice Rehnquist's comments that the officer may be allowed discretion in deciding whether to open containers, the concurrences' criticism that the comments are an extension of Bertine may or may not be correct. If the comments merely mean that the officer may be given some discretion about opening containers but the discretion must be exercised within established routine or standard criteria, they are merely the logical extension of Bertine. In Bertine, the officer was given some discretion (within guidelines) as to the decisions whether and how to impound, which decisions determined whether he could conduct an inventory search and open containers during the search. Assuming the correctness of Bertine, it would only be logical that the officer should be allowed some discretion (within similar guidelines) as to whether to open containers-that would merely be directly allowing the officer to do what he is indirectly allowed to do under Bertine. If on the other hand, Wells is read to mean that the officer's discretion need not be limited by guidelines but only that the established routines or standard criteria must authorize the opening of containers, then it expands Bertine. At least in Bertine there were guidelines which the officer was to follow in exercising the discretion; therefore, his decision about impoundment, which ultimately determined whether he could open containers, was not unfettered.
Maryland v. Buie" 5
A valid plain view seizure can only take place where the thing seized is seen and seized from a place in which the officer has a right to be. The police in Buie entered the defendant's home in order to arrest him for robbery pursuant to an arrest warrant. No search warrant was issued authorizing the search of the house. However, instead of exiting from the house immediately after the arrest, one of the officers went into the basement from which the defendant had exited immediately prior to the arrest. There the officer saw a shirt which fit the description of one worn by one of the robbery suspects. 6 This shirt was seized and 84. Florida v. Wells, 110 S. Ct. 1632, 1637 (1990) (Brennan, J., concurring); Id. at 1639 (Stevens, J., concurring). The Court in Bertine upheld the inventory search of an automobile despite the fact that the regulations under which it was seized allowed the officer some discretion, within guidelines, as to whether to impound and the type of impoundment. The type of impoundment chosen would, in turn, determine the permissible scope of the inventory search. However, under the regulations in force in the Bertine case, opening of containers was specifically provided for when the car was impounded in the manner chosen by the officer.
85. Maryland v. Buie, 110 S. Ct. 1093 (1990) . 86. The officer testified that the entry was made just "in case there was someone else" in the basement. Id. at 1095. entered into evidence at the defendant's trial. Accordingly, the Supreme Court was faced with the issue of the officer's right to enter the basement.
Justice White, writing for the majority, concluded that the entry into the basement may have been proper. This conclusion was based on the authority of police, under limited circumstances, to conduct a protective sweep without violating the fourth amendment.
8 7 Using a balancing test, ss the Court rejected the defendant's contention that, even if the warrant requirement were relaxed, the proper test for determining whether the police could enter other parts of his home after the arrest was probable cause.
8 9 The Court instead held that a protective sweep may be conducted if the police have articulable suspicion that there may be a person in the area to be swept who might pose a danger to the officers. 9 0 However, even where the sweep is authorized, the search is limited to a cursory inspection of those areas where a person may be found rather than a full scale search.
9
' Finally, the Court concluded that the sweep could last no longer than necessary to dispel reasonable fear and could not last longer than the arrest and exit. Although the Court was fairly detailed in its delineation of the scope of a proper protective sweep, it still left many questions unanswered. One of those questions is what authority police will have to conduct a protective sweep of a home when the arrest is made just outside, rather than within, the home. This issue could arise where the police arrest a suspect outside his home and have reason to believe that a sniper is inside who will pose a risk of danger as they attempt to bring the suspect to the police car. In Vale v. Louisiana, 93 the Court held that where an arrest is made outside the home, the officers may not enter to conduct a search even if they have probable cause. Vale is, however, distinguishable. In Vale, the claimed justification for the entry was acquisition of evidence rather than the protection of the officers. The State has more significant interests in the protection of its police officers than in the acquisition of evidence. Thus, if the Court uses a balancing test, as it is so apt to do in fourth amendment adjudication, it could distinguish Vale on that basis.
87.
The Court defined a protective sweep as "a quick and limited search of a premises, incident to an arrest and conducted to protect the safety of police officers or others. It is narrowly confined to a cursory visual inspection of those places in which a person might be hiding. [Vol. 51
SEARCH AND SEIZURE
Another very significant unanswered question is whether there is any limit on the areas of the house in which officers may legitimately sweep. In Buie, the sweep was in the basement from which the defendant had just exited. The limitation placed upon the sweep-"no longer than. is necessary to dispel the reasonable suspicion of danger and in any event no longer than it takes to complete the arrest and depart" 94 -would imply that the police will not be allowed to create their right to sweep into any areas except those to which the suspicion relates. However, once a reasonable suspicion of danger is found, it would not appear to niatter that the area is not the one from which the defendant emerged or even not one in close proximity thereto.
A related question is raised by the fact that as police are emerging from a house, the egress they choose may create circumstances that justify articulable suspicion of danger from areas of the house from which they could not have reasonably feared danger at the time and place of the arrest. In order to justify a protective: sweep into these additional areas, will courts now require that the officers justify the method of egress and demonstrate that the method chosen was not merely used to allow entry into additional areas? If the limitations upon the scope of the protective sweep are to be effective, courts must be willing to at least consider the reason the police chose one means of egress over other alternatives (i.e., Was it merely a ploy designed to create the right to sweep?). 
95.
Other limitations might result from a fairly strict reading of the articulable suspicion standard. In Buie, the police had probable cause to believe that the defendant and a confederate had recently committed a violent crime and knew that the defendant had just emerged from the basement. The Supreme Court found that these facts were sufficient to justify an articulable suspicion that there might be danger lurking in the basement.
Justice Stevens suggested that the scope of the protective sweep should also be limited by burden allocation. He concluded that the burden of proof should be upon the State to prove that there was a reasonable basis for a police officers' articulable suspicion and that the action taken was a reasonable means of protecting themselves. Id. at 1100 (Stevens, J., concurring). Justice Kennedy specifically disagreed with Justice Stevens' comments. 
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relegated to being a prophylactic, justified only by its deterrent effect, 9 8
was not long in coming. However, James v. Illinois" indicates that the plug to the respirator has not yet been pulled.
Harris v. New York
In Harris, the police were in possession of sufficient facts to justify a probable cause to arrest the defendant. However, since he was arrested in his home and without a warrant, the arrest was in violation of Payton v. New York.'°° Despite the violation of Payton, the Court concluded that the defendant's statement made after he was removed from the house and advised of his rights under Arizona v. Miranda' 0 1 could be used in the prosecution's case in chief at the defendant's trial.
It is significant to note that although the arrest was without the benefit of a warrant, the police had probable cause. When the police make an arrest without probable cause, there is no lawful justification for the initial seizure or subsequent detention of the defendant. Therefore, if a statement is made during that seizure or detention, it is inadmissible unless it is sufficiently attenuated from the illegal seizure or detention.'0 2 The Court reasoned that the same is not true for a violation of Payton. According to the Court's reasoning in Harris, Payton is designed to protect the integrity of the home and is not directly related to the authority to seize and maintain custody of the person. 0 1 3 Although acknowledging that there is a "but for" causal connection between the intrusion into the integrity of the home (the Payton protection) and the subsequent acquisition of the statement, the Court did not find the connection sufficient to warrant the imposition of the exclusionary rule for a statement obtained once the intrusion has ceased.
'°4 Under those facts, the Court reasoned, evidence is not a "product of the illegal governmental activity"' 15 and should not be excluded.
Harris should be distinguished from a case in which the officers obtain the statement while still within the unlawfully entered residence. If the defendant makes the statement in the house, then presumably, unless otherwise attenuated, it would be a fruit of the continuing violation of the integrity of the home. The same reasoning would allow the defendant standing to argue the inadmissibility of any evidence obtained from within the home. As the Court pointed out, the "warrant requirement for an arrest in the home is imposed to protect the home, and anything incriminating the police gathered from arresting Harris in his home ... has been excluded, as it should have been .
".1.. 6
James v. Illinois
In James, a statement was obtained from the defendant following an illegal arrest. When the defendant called a witness to the stand to testify, the prosecution used the defendant's statement to impeach the testimony of the defense witness. Distinguishing Harris v. New York,1 07 the Supreme Court held that the prosecution should not have been allowed to impeach the witness with the defendant's statement.
The Court reasoned that the expansion of the rule would unnecessarily chill the defendant's right to present testimony.10 The Court concluded that this reasoning is consistent with the notion that the defendant has no right to present perjured testimony.1°9 In reaching this conclusion the Court relied upon the presumption that a witness sworn to tell the truth will do so, and, to the extent that the witness would not otherwise tell the truth, a potential perjury prosecution is a sufficient deterrent."
0
The Court also reasoned that in many instances the defendant may not be involved in and will not know whether the witness will testify inconsistently with the defendant's prior statement. It may turn out that the witness would testify truthfully or otherwise not inconsistently with the defendant's prior statement. Unlike the control a defendant has over his own testimony, however, the defendant has no control over what a witness will say on the witness stand. Therefore, the defendant may be chilled-out of fear that the witness might say something inconsistent with his illegally seized statement and thereby open the door to the 106. 110 S. Ct. at 1644 (emphasis added). 107. 401 U.S. 222, 91 S. Ct: 643 (1971). In Harris, the defendant had been illegally arrested and gave a statement, which was considered as the fruit of that illegal arrest. Although noting that the statement was inadmissible in the prosecution's case-in-chief, the Supreme Court concluded that the statement could be used to impeach the defendant who testified inconsistently with the illegally obtained statement.
108. James v, Illinois, 110 S. Ct. 648, 653 (1990). 109. See, e.g., Nix v. Whiteside, 475 U.S. 157, 106 S. Ct. 988 (1986). 110. 110 S. Ct. at 652-53. The Court found that the impeachment of the defendant was more justified because of the defendant's increased interests' in providing self-serving testimony and because, depending on the offense charged, the defendant may lose more by not risking a perjury conviction. admission of that statement for impeachment-from presenting what he hopes to be truthful, rather than perjured testimony. ' The Court also reasoned that by expanding the scope of the exception to the exclusionary rule there would be a corresponding diminution in the rule's deterrent effect."1 2 The Court then concluded that even if the expansion of the Harris impeachment exception might reduce the occurrences of perjury (with or without complicity of the defendant), the benefit would not be sufficient to outweigh the loss in deterrence." 3 There is at least one additional argument that the Court did not use but might have been persuasive. When the Harris exception is used, the defendant is already on the stand testifying. Thus, if his statement is used to impeach him, 'he has the opportunity to give his version of the circumstances surrounding the statement and explain why the trial court testimony is more accurate. If an exception were recognized which would allow impeachment of other witnesses, it would put the defendant in the horns of the dilemma of having to choose between two constitutional rights. The defendant might be forced to choose between his right to present evidence under the sixth amendment' ' 4 and his right not to take the stand under the fifth amendment."
5 Because the witness might testify inconsistently with the illegally seized statement, expansion of the impeachment exception would put the defendant in the position of knowing that his prior illegally seized statement might be presented to the jury as impeachment. If so, the illegally seized statement would be unexplained unless the defendant were to waive his fifth amendment right and take the stand to explain it. Forcing this sort of choice between two constitutional rights might violate due process." 6 
State v. Brumfield
17
In Brumfield, the Louisiana First Circuit Court of Appeal used a very questionable inevitable discovery analysis to hold admissible evidence obtained in violation of the fourth amendment and article 1, section 5 of the Louisiana Constitution." 8 The officer who searched the car from which the evidence was obtained testified that the search was not con- [Vol. 51 SEARCH AND SEIZURE ducted for inventory purposes, leading the court to conclude that the requirements for a valid inventory search had not been proven." 9 The court, however, concluded that the evidence was still admissible because had the search been conducted for inventory purposes, the inventory search would have been permissible. This analysis is not appropriate. It completely undermines the deterrent effect of the exclusionary rule. Allowing the admission of the evidence simply because it could have been properly obtained by a lawful search does nothing to encourage police officers to conform their conduct to the requirements of the federal and state constitutions. Additionally, it affirmatively discourages them to take the extra effort often necessary to do so. If the evidence is admissible so long as the officer could have properly found it, there is no incentive to make sure that the proper steps are taken to search for the evidence. The inevitable discovery doctrine, based in the same principles as the independent source rule, 20 should only be applicable when the evidence would have been discovered by action independent of the very conduct that gave rise to the violation. In that way, the deterrent effect of the exclusionary rule will not be undermined. At the same time, the government will not be unduly penalized by the prohibition of the use of evidence that it would have gotten even without the violation. 
